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SUPREME COURT OF THE STATE OF NEW YORK-COUNTY OF NEW YORK 

PRESENT; Honorable Milton A. Tinelin" 
Justice 

Put!4 

--------··· .. ----·-----...-_.__--------...-X Index No.: 102084/2001 
Foot Lo~ker Inc., 

PlAintiff, DECISION 

-against-

Omn.i Funding Corp. Of America, Fllf2[.l 
Defendant. 

--·-...... ___... ____________ ---···-----···--------··-···"-X JAN ao 2012 

Plaintiff, Foot Locker, sues for a dcchtntory judgment, adjudging and ~'{og,tbat 
,; • .11 ,,·;ry n r:-:r,,,,:. t J/ , . . ··t· 

Defendant, F-unding Corp. Of Amtr\ca failed to designate crating and shipping instl'uctionsand 

as a result, Plaintiff c:annot be found to have breachered the Agreement. 

The trjal wa!l pr~cding by a stipulation of faets wherein hoth parties agreed that said 

facts could be considered evidence as iftestimonywa~ given attrial in this illattcr. Tho stipulated 

facts wer-e: 
1. Tile patties hereto entered into a lease for the photocopiers stt issue. 

2. The lease was amended by 11 document executed January 29, 2005. 

3. The plaintJff sent the defendant correspoqdence dated July 7, 2006 
notifying defendant of its intention not to renew tile leas~. 

4. The lease wa.!l not renewed. 

S. The pJatntiff did not return the leased photocopiers to the defcudant on or 
before December 31, 2006. 

6. Tbe defendant made a demand in writing on January 2, 2007, rb~t tbc 
leased photocopiers be returned. 

7. The plltintiff requested that the defendant dillpatcb agents to pack and 
remove the photocopier or provide plaintiff with a detailed explanation on 
how to de-install them, pack them and ship them back tC) the defendant. 

8. The defendant did not dispa1ch agentll to pack 11nd remove the photocopiers 
in response to the plaintiff's reque11t on January 2007. 
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9. The defendant did not provide the plaintiff with a detailed e:tplnnation on 
how to dcHnstall the photocopiers, pack them and ship them back to the 
defendant. 

10. Instead, the defendant declared thai tbe lease bad been renewed for 
another year and elected to hold the plaintiff in default for failing to make 
lease payments. 

11. The plaintiff rcje~tcd that the lease be renewed for 110 add•t•onaJ year and 
refused to mnke another year's worth of lease payments. 

12. The plaintiff made two subsequent written rllque!lts for the defendant to 
dispatch agents to pqckand remove the phototopie" or pro-vide the plaintiff 
with a detailed explanation on how to de-install them, pack them and ship 
the01 ba~k to the defendant. 

13. In or about January 2005, plainriff paid defendant $14,187.00 because it 
caused damage to copier" by moving them to another part of its office 
without permission. 

Plaintiff previously mo-ved for an order granting summary, which this Court denied. 

After appeal, the ded~hm was unanimously affirmed. The Appellate Court found that Plaintiff 

timely provided written notico of cancellation but failed to timely return the equipment to 

defendant. Plaintiff asserts the omission to defendant's refusal to provide written instroctions 

on how to properly crate and ship the equipment, despite several written requests .for su~h 

instructions. Defendant insists that it complied with the Jease by providing an rmd instruction 

to use a private trucking cornp~&ny and that when PlaintifffaUed to return the copiers in a timely 

fashion, an tlutomatic rcncwaJ pro~ision was triggered. 

The notice provision in the lease w11s found by tbe Appellate Court to be ambiguous as to 

a requirement for written notic:e regarding specifications for retann of the copiers post 

cancellation. A contract is ambiguous if reasonably susceptible of more than one interpretation. 

Chinuart v Paul, 66 NYld 570. 

From the omission of seven !lilhple words, Instructions for return must be in writing. The 

Court htn been blessed with five (S) years of litigation includiPg 11n appeal, a trial and this 

decision. 
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There is legality and .reality. Unfortuoately, some are unable to see either. 

Reality, connno.11 sense or any sense in this matter dictated simple written instructions 

by Defendant to Plaintiff on how to proceed. 

This Court finds that ao rational. reasonable oral instructions were ever given by 

Defendllnt to Plaintiffs as how to pack, da:-install and or return the ~;opiers to thehl in order 

for Plaintiffs to comply with the lease in a timely manner. 

Judg1nent in favor ofPiaintl.ff. 

Settle Judgment on Notice. 

Dated: January 18. 2012 
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