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SUPREME COURT OF THE STATE OF NEW YORK
(OUNTY OF NEW YORK :  r .A .S.  PAR:  17

- - - - - - - x
}HYLLIS MANNA, individual ly and on
leha l f  o f  ALBERTA PROPERTIES CORP. ,

I n d e x # I t 3 4 0 e / o 5
P l a i n u i f f s ,

-  against  -
M o t i o n  S e q . # 0 0 5

regarding the amount of a Eurnover pending further br iefs/evidence

on the issue of whether JP Morgan Chase (Chase) and Dime Savings

Bank o f  Wi l l iamsburg  (p ime)  were  en t i t led  Eo exerc ise  a  se t  o f f  as

t ro  the  33  accounts  a t ,  i ssue,  and i f  so ,  the  amounts  thereo f .  Chase

has submiEeed papers  in  supporE o f  i t s  r ighE t ,o  se t .o f f  bu t  noEh ing

has been submiE, ted  by  D ime.

Rona ld  Maseron i ,  Dav id  Sor iano and Mark  Rub in  (ehe MovanEs)

oppose the  se to f  f  ,  no t , ing  chac  the  re fe ree 's  deEermined,  and t .he

CourE conf irmed, Lhat,  the accounts which MovanEs claimed should be

Eurned over to them belonged Eo them as trust funds. However,

pursuantr co DaLv v  A t lan t ic  Bank  o f  New York ,  20 ] -  AD2d t28  [1sE

D e p t  1 9 8 4 1  ) ,  C h a s e  i s  e n E i t l e d  t o  s e t o f f  d e b t s  d u e  i t  b y  a

depos i to r  (here ,  PaIe  ManagemenE Co. )  absenE be ing  "aware  o f  fac ts

which would fair ly provoke iE to inquire as Lo the Erue ownership

o f  Ehe funds  and such inqu i ry ,  i f  made w i t .h  o rd inary  d i l igence,

wou ld  revea l  the  t rue  ownersh ip , "  Here ,  as  no ted  in  Ehe Dec is ion ,

IALE MANAGEMENT CO. and . t \;, 
-

scor r  LETSNER,  *  o  \ '  ^N$b

Derendanrlt .*ou t..'t- " 
"--ttt- - - : - -  - - - - : - -  : - - : - - - -  - - - -  - - - - - - - - - -$Y- loss)

EltlILY ,JAI{E GOOD!4A}I, ,f .S.C.: -'.6Xq*

By Deci sion and order ,-6et$$lfn..*"r 28 , 2oo't ( Ehe

Decision) ,  Ehis Court held Wff i"ance a f inal determination

(I)f



of the 33 accounls,  only Ehree escrow funds management accounLs

'a 'e re  main ta ined as  "L rusL accounts"  (ma in ta ined fo r  the  benef  iC  o f

oEhers)  and Lhe remain ing  3O accounts  were  regu la r  demand depos iE

accounEs,  ma in ta ined under  PaIe  Management  Co.  ' s  Eax  ident i f i ca t i .on

number .  fn  the  Dec is ion ,  Ehe Ccur t  has  a l ready  de termined Ehat . ,

"ConErary  E ,o  Movants '  conEenL ion ,  the i r  r igh t  Eo the  funds  was no t

readi ly apparent as Ehe accounts were in the name of Pale

Dlanagement  Co. ,  and were  noL sEandard  t rus t  accounts  as  de f ined in

E P T L  S ? - 5 . 1  e L  a l . "  T h u s ,  C h a s e  w a s  n o L  a w a r e  o f  f a c t s  w h i c h  w o u l d

pue i t ,  on inguiry noEice Ehat.  the money did not belong to Pale

NanagemenL Co. ,  but rat ,her belonged E.o Ehe MovanEs or other chird

par t , ies ,  and there fore  Chase is  en t i t led  co  o f fsec  debts  due t .o  i t

by  depos i t ,o r  PaIe  Management  Co.

P la in t i f f s  a lso  oppose E.he  secof f  because i t ,  was  made a fEer

Chase admic ted ly  rece ived che res t ra in ing  no t , i ces  on  June 22 ,  2006.

Chase argues  such se to f f  was  proper ,  a f te r  rece ipe  o f  the  no t ices ,

because PaIe  ManagemenE Co. 's  debts  ex is ted  pr io r  Eo rece ip t  o f  t .he

noE ices ,  c i t i ng A s p e n  I n d u s . .  I n c .  v  M a r i n e  M i d l a n d  B a n k ,  N . A . ,  5 2

NY2d 575 [198] .1  [assuming a v io ] .a t , ion of  a  resLra in ing order ,  che

judgment ,  credi tor  could not  esLabl ish damages for  Lhe v io la t ion

because Ehe bank 's  r ight ,  o f  set .o f  f  o f  a  pre-ex isEing debt  o f  a

deposi tor  was super ior  t .o  che credi t ,or 's  r ight l  ) .  Chase mainEains

E.haE on 'June 7 ,  2006 i t .  e l -ected to  hold PaIe Management  Co.  in

defaul t  in  connect j -on wiLh Lwo loans which were approved in  2004,

and a lso assessed admin is t . ra t ive costs  between June and October  of

20A6 on var ious accounts.  Accord ingly ,  as the seeof f  involved pre-



ex is t ing  debgs,  even assuming tha f  Chase v io la ted  the  resEra in ing

orders ,  P la in t i f f s  cannoE show any  damages and Chase was en t i t led

t o  e x e r c i s e  a  r i g h t  o f  s e c o f f .

Chase has submitLed proof of i ts agreement wiEh PaLe Management

Co. ,  regard ing  i t s  r ighe  " to  o f fseE and app ly  a l l  depos i ts  (genera l

and special)  and any other indebtedness at any t ime held or owJ"ng

o n  a c c o u n t  o f  a l l  o b l i g a r i o n s ,  l i a b i l i t i e s  a n d  c l a i m s  o f  I p a l e ]

Eo [ChaseJ  and in  such amounLs as  [Chase]  may e lec t .  [Pa Ie ]

hereby  gran ts  to  [Chase]  a  l ien  on ,  secur iEy  in te res t  in  and r igh t

o f  se to f f  aga ins t  a l l  moneys ,  secur i t ies  and oEher  p roper t ' y  o f

IPate ]  and uhe proceeds thereo f  ncw and hereaf te r  de l i vered"  Chase

h a s  a l s o  s u b m i t t e d  p r o o f  o f  t h e  a m o u n t  o f  s e t . o f f  t o t a l i n g  $ 3 5 , 4 1 6 . 6 9

(comprised of amounLs Chase advanced Lo Pale Management,  Co. on Loan

A c c o u n t  2 O O - 4 5 0 5 1 2 8 3 1 - 9 2 7  a n d  L o a n  A c c o u n t  2 0 0 - 4 5 0 5 7 2 8 3 1 9 2 8  a n d

cer ta j -n  admin is t raE ive  fees  on  var ious  accounts ) .  The Cour t  i s

aware  EhaE P la inE i f fs ,  Movants ,  and Lhe banks  are  a l l  innocent ,

par t . ies .  However ,  as  beLween such innocent  par t ies ,  the  l -aw c reaEes

t h e  p r i o r i t i e s  r e f l e c t e d  h e r e i n .

Accord ing ly ,  i t  i s  hereby

ORDERED Ehe Lurnover of certain accounLs at JP Morgan Chase

and D ime Sav ings  Bank o f  Wi l l iamsburg  is  g ranEed,  sub jecc  t .o  JP

M o r g a n  C h a s e ' s  r i g h t  o f  s e t . o f f  o f  $ 3 5 , 4 7 6 . 6 9 ;  a n d  i t  i s  h e r e b y

ORDERED that a Eurnover order should be sett led in

conformiEy w i th  th is  Dec is ion  and order  and the  Dec is ion  and

Order  da t .ed  SepEerber  28 ,  2007 .

Th ls  cons t l tuEes the  Dec ls ion  and Order  o f  the  Cour t .



Dated!  Novernber  17,  2008
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